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Finance Committee 
 

28th Meeting, 2015 (Session 4), Wednesday 11 November 2015 
 

Private Housing (Tenancies) (Scotland) Bill: Scrutiny of Financial 
Memorandum 

 
 
Introduction 

1. The purpose of this paper is to highlight some of the themes identified in 
written submissions received in response to the Committee’s call for evidence on 
the  Private Housing (Tenancies) (Scotland) Bill ’s Financial Memorandum (FM) in 
advance of the Committee’s oral evidence sessions with the Scottish Government 
Bill Team. 

2. The Committee received thirteen responses to its call for evidence. Hard 
copies of all responses are attached along with a copy of the FM (page 19 of the 
Explanatory Notes). 

The Financial Memorandum 

3. The FM states that the Bill will— 

“create a new tenancy for all future private rented sector (PRS) lets. The 
short assured tenancy and assured tenancy, as outlined in the Housing 
(Scotland) Act 1988, will be superseded by the new, simplified and 
modernised statutory tenancy. The overall aim is to improve security of 
tenure for tenants, while providing appropriate safeguards for landlords, 
lenders and investors.” 

 
4. The FM then states that that the Bill seeks to achieve this through the following 

provisions— 

 “the introduction of a new private residential tenancy for all future PRS lets. 
Following an initial period, in which the landlord may only give notice under 
very specific circumstances, this tenancy will continue indefinitely with both 
parties able to give notice at any time based on a repossession ground or if 
the tenant wishes to leave.  
 

 the introduction of a model tenancy agreement. The Bill allows Ministers to 
prescribe the mandatory terms of every tenancy agreement (the statutory 
terms as set out in schedule 2 of the Bill). A model tenancy agreement which 
incorporates these will be developed by the Scottish Government for use 
under the private residential tenancy. 
 

 landlords will no longer have the ability to regain possession of their property 
simply because the tenancy has come to its end date (otherwise known as 
the “no-fault” ground). Instead, a landlord will be required to use one of the 
proposed new grounds for repossession.  
 

 These grounds will offer a more progressive route to repossession, covering 
all circumstances where a landlord may reasonably require possession of the 
property.  

http://www.scottish.parliament.uk/parliamentarybusiness/Bills/89893.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/93146.aspx
http://www.scottish.parliament.uk/S4_Bills/Private%20Housing%20(Tenancies)%20(Scotland)%20Bill/SPBill79ENS042015.pdf
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 rents can only be increased once in a 12 month period (with 12 weeks’ 
advance notice) to allow rent predictability. Tenants will also be able to refer 
perceived unreasonable rent increases for adjudication to protect them from 
rent hikes.  
 

 Scottish Ministers have the power to cap the levels of rent increases for 
sitting tenants in rent pressure zones (RPZs). This is a discretionary power 
which local authorities may apply to Ministers to make use of.” 
 

Issues raised in Evidence 

General comments 
5. The Scottish Property Federation (SPF) made a number of general 
comments on the FM, stating— 
 

“Our members are strongly of the view that our comments were not reflected in 
the FM and we question the robustness of the information included. There are 
considerable financial implications for our investor agent and manager 
members which ultimately means there will be a knock on effect of additional 
costs for tenants including students… 

There is frequent reference to ‘modest’ and ‘negligible’ costs the extent of which 
have not been set out in the summary table or elsewhere in the Memorandum. 
These cumulative costs to a small to medium sized company can become 
overwhelming.” 

6. The Association of Local Authority Chief Housing Officers (ALACHO) stated 
“we do believe that the bill has financial implications for local authority housing 
services. These have not been accurately reflected in the FM.” 

7. Similarly, COSLA suggested that “the financial burden to local authorities has 
been underestimated, particularly with regard to the set-up costs…the FM does 
not fully reflect the potential financial burden on local government.” 

Tribunals 
8. The FM states that the Government is expected to incur one-off initial costs 
of between £920,000 and £1,315,000 and ongoing costs estimated at between 
£815,000 and £1,475,000 per annum. The ongoing costs relate to annual 
operating costs for the First-tier Tribunal (FTT) (due to the additional number of 
cases that may be referred under the new tenancy) and for funding Rent Service 
Scotland to carry out rent adjudication. The FM goes on to state that “the Scottish 
Government has yet to decide if there will be a fee for applying to the FTT and 
whether legal aid will be made available.” 
 
9. A number of respondents highlighted the lack of clarity on FTT fees and legal 
aid in written evidence. The ALACHO for example, suggested that “tenants and 
“good” landlords should not face additional costs in compliance or exercise of their 
rights through the FTT” stating— 
 

“Charges to access the FTT and either no legal aid or significant delays as a 
result of legal aid applications are likely to adversely impact on the FTT’s 
credibility with tenants in particular.   
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The Scottish Government needs to come to a view on this matter quickly and 
put in place the necessary measures to ensure that access to the FTT is fully 
and effectively supported.” 

10. Similarly, the SPF stated “it is unacceptable at this stage for the Scottish 
Government not to have decided whether to charge for applying to the FTT and 
whether legal aid will be made available.” 
 
11. The SPF went on to note its members concerns that the new grounds would 
require the development of a body of case law stating “this leaves more room for 
legal technicalities and uncertainty, with significant legal advice required by 
landlords and subsequent major legal costs” which, it feared, would be difficult to 
recover from tenants in arrears. 
 
12. Shelter Scotland also expressed concerns regarding potential FTT fees and 
support stating that it was— 
 

“strongly of the view that financial provision must be made for legal assistance 
at the tribunal through a mixture of both advice and representation. It is also the 
view of Shelter Scotland that there should be no fee for private tenants to 
access the tribunal.” 

13. Shelter Scotland went on to point out fees were not charged for applications 
to the Private Rented Housing Panel and stated “it is also the case that the tribunal 
cannot award expenses to either party in applications relating to rent 
determinations and the repairing standard. This should continue to be the case 
under the First-tier Tribunal for these types of issues.” 
 
14. Bodies representing landlords also highlighted potential costs relating to 
tribunals with both the Council of Letting Agents (CLA) and the Scottish 
Association of Landlords (SAL) anticipating— 
 

“that the accessibility of the First-tier Tribunal, and the fact that all of the 
grounds contain an element of discretion or would require the landlord to 
evidence that the ground they have used applies, will result in more tenants 
deciding to try to contest their eviction through the tribunal process. This will 
result in additional costs to landlords and the tribunals service.” 

15. Scottish Land and Estates (SL&E) also expressed its belief that “more cases 
will be referred to the 1st tier tribunal than currently go to the Sheriff Court as the 
tenant is in a stronger position to dispute a notice to leave.” 
 
16. The Association of Residential Letting Agents (ARLA) agreed that no fee 
should be charged to access the FTT although it acknowledged that “the policy 
intention of the Bill is to provide a new tenancy that overall will be simpler and 
clear to understand, which should reduce instances of legal complications and 
legal costs.” 
 
Rent Pressure Zones (RPZs) 
17. The FM notes that designation of a RPZ could be expected to have 
associated costs and that local authorities “may incur modest costs” in this 
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respect. However, the FM states that “it is not possible to quantify this since the 
size and scale of any RPZ would be determined by the local authority.” 

18. The FM also suggests that landlords and letting agents could be expected to 
incur “modest” costs in relation to properties in a designated RPZ. Using historical 
data the FM provides an illustrative example of “various rent increase caps on an 
average two-bedroom apartment in Aberdeen City and Shire Broad Rental Market 
Area” at Table 6. However, the FM notes that “the impact of any potential future 
designation of a RPZ will depend on future rental trends in that area and the exact 
way in which the rent increase cap is specified (which is set out in the Bill as being 
at least CPI +1%).” 

19. ALACHO suggested that the FM underestimated likely costs associated with 
a RPZ although, given the expectation that they would be utilised infrequently, it 
suggested that “the best approach to these costs will be to discuss them directly 
with the Local Authorities involved as and when the issue arises and make 
appropriate arrangements to offer assistance as required.” 

20. Similarly, Glasgow City Council (GCC) suggested that “a contingency fund 
could be set aside for local authorities from which they can draw down a resource 
(outwith the Block Grant settlement) should there be demand to designate RPZs 
and otherwise provide independent advice.” 

21. ALACHO further stated that “the most significant downstream cost is likely to 
arise in relation to responding to repossession actions in future.” The creation of 
certain mandatory grounds for repossession “which essentially relate to business 
change and business failure in the private rental sector” it suggested “will 
effectively require Local Authorities to underwrite business change or failure in the 
private rented sector through the provisions of the Homeless Person’s legislation.” 

22. GCC suggested that the methodology for identifying RPZs was more 
complicated than suggested “because rent rises vary according to the demand for 
particular sizes and types of private rental sector housing in particular locations.” 
GCC went on to question the basis for the FM’s suggestion that local authorities 
would incur only “modest” costs in respect of RPZs. 

23. GCC went on to express its belief that— 

“more effort should have been made to determine the actual likely costs to local 
authorities through a formal consultation process and / or by sampling and 
negotiation at least with the four city authorities and Highland Council in respect 
of Inverness. This is particularly the case with the cost implications of 
investigating the feasibility of setting up RPZs. Local authorities simply will not 
progress these unless there are clear guidelines and financial support.” 

24. GCC further stated that additional costs are likely to be incurred “by welfare 
advice organisations and other third party bodies such as rental sector landlords 
arising from the change-over between the current tenancies and the new single 
tenancy” as greater numbers of tenants could be expected to seek independent 
advice before signing a tenancy agreement. 
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25. The FM also notes that “a possible negative impact of a rent increase cap is 
that it may deter investment in housing and reduce the supply of new rented 
housing, or investment in improving the quality of existing housing, due to the 
lower expected rental return.” However, the FM expects such concerns to be 
mitigated by the design of the rent increase cap. 

26. The SPF agreed with this potential risk, stating that— 

“the introduction of rent controls or localised rent cap zones may limit a 
landlord’s ability to improve the quality of their property, including for any new 
standards in the future. It would also give no protection from any increased 
borrowing costs. This may also discourage further investment, including from 
institutions, to grow the sector and build more new homes for private rent.” 

27. The SPF went on suggest that the Bill’s provisions may deter investors, 
stating that “some institutional members have already confirmed that Scotland has 
been, or will be, given an added ‘risk premium’… this will undoubtedly have an 
impact on the £billions willing and able to be invested in the private rented sector.” 

28. ARLA also sought greater clarity of the potential impact on “members with a 
buy-to-let mortgage [who] will need more detail about the costs that could be 
passed on by mortgage lenders who may have made changes to the terms and 
conditions to reflect the new tenancy” and asked whether the Government had 
discussed the matter with the mortgage industry “to determine which additional 
costs may be passed on to existing and new mortgage holders.” 

Grounds for eviction 
29. A number of bodies representing landlords expressed concerns about the 
potential implications of the removal of the “no-fault” grounds for eviction with both 
the CLA and the SAL suggesting that this could prolong the time taken to evict 
tenants leading to additional costs to landlords. Both bodies noted that at present, 
evictions often took two to three months but estimated that the Bill’s proposals 
would mean that “it will take a landlord at least 5 months to recover possession 
from a non-paying tenant. Clearly this will have big financial implications for 
landlords in terms of lost revenue.” 

30. ARLA expressed similar concerns, stating that the Government “must take 
into account the likely impact of rent arrears during longer notice periods and as 
the FTT is not yet established, we do not know how long it will take for a landlord 
to successfully regain possession of their property through the FTT.” 

31. The CLA and the SAL also suggested that the Bill would prevent landlords 
from ending student lets at the end of the academic year. This, they suggested 
would— 

“lead landlords to require tenants to enter into (and pay rent for) 12 month 
contracts rather than 9/10 month contracts that are often used at present (with 
the landlord using the property for other purposes for 2-3 months over the 
summer).” 

32. The SPF expressed similar concerns stating that “there will be a cost 
implication for the student-let market if landlords of student-lets cannot 
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automatically end the lease at the expiry of the fixed term and provide the 
necessary flexibility to fit with the academic year.” 

33. The University of Edinburgh’s submission suggested that the FM did not 
“capture the scale of potential disruption to the Edinburgh rental property market.” 
It further stated— 

“we anticipate that this disruption is likely to have implications for the nature and 
scale of accommodation which Universities and Colleges in Edinburgh will need 
to provide while the market adjusts. It is therefore absolutely vital, in this 
context, that accommodation “provided by Universities or Colleges” remains 
exempt from the proposed legislation.” 

34. The CLA and SAL also suggested that the loss of the “no-fault” grounds 
might lead to landlords leaving the sector leading to “upward pressure on rents for 
all tenants.” 
 
35. SL&E also highlighted its members’ concerns in relation to short-term lets— 

“Although the bill allows for short tenancies there is no guarantee that the tenant 
will actually leave at the end of that set time and the landlord is relying on the 
tenant’s goodwill. Landlords will therefore avoid the risk and leave a house 
empty taking on extra costs of draining it down, ensuring security, and possible 
council tax payments depending how long it will be empty.” 

36. SL&E also warned of the potential impact in rural areas, for example where 
employees have to live on-site and proposed “a further ground to allow 
repossession of a property to house an employee who requires to live in the 
property to fulfil their job.” 

37. Additionally, SL&E expressed concerns about the potential impact on short-
term lets (eg for seasonal workers or holiday homes) along with the potential 
impact on housing supply in rural areas should the Bill result in landlords 
withdrawing from the market. 

38. However, Shelter Scotland suggested that the removal of the “no-fault” route 
for repossession could reduce “churn” and lead to tenants staying in their homes 
for longer, “leading to a potential reduction in the number of void months for 
landlords. Therefore this change could result in greater rental income for landlords 
in some circumstances.” 

Awareness raising and training 
39. The FM also notes that the Government expects to incur costs of between 
£250,000 and £550,000 in relation to its marketing campaign and has set aside a 
further £300,000 to “support advice and representative bodies in the sector to train 
landlords and tenants on how the new tenancy will operate.” However, East 
Ayrshire Council (EAC) sought clarity over whether training would be provided to 
local authority staff free of charge. EAC’s submission further stated that it 
expected to incur additional enforcement activity costs. 

40. A number of respondents including ALACHO, GCC and South Ayrshire 
Council (SAC) also suggested that, in their experience, awareness raising worked 



FI/S4/15/28/1 

 

 7 

best at a local level in partnership with local agencies with SAC stating that it 
would be “negligent if the Local Authority did not also attempt to raise awareness 
at a local level.” 

41. Whilst GCC suggested that the FM’s focus appeared to be on costs falling on 
the Government, stating— 

“There is no reference to the original statements in the second consultation 
document on the downside of introducing rent pressure zones as it affects 
institutional investment, nor to increased demand for advice at local authority 
level, and any consequences in respect of increased demand for 
accommodation for homeless persons.” 

42. Similarly, SAC stated that whilst the FM provided a clear indication of costs 
on the Scottish Government— 

“it does not consider fully the resource impact on Local Authorities. Councils 
across Scotland provide various advice and enforcement services for private 
landlords, funded largely from landlord registration income. When disputes arise 
between private tenants and landlords their first port of call is the local Council 
for advice and assistance – people want a local response as far as possible and 
this needs to be recognised at a national level.” 

43. ALACHO further stated that “local authorities will face additional costs in 
responding to enquiries from landlords and tenants and in training and supporting 
their own staff to deal with these enquiries.” In light of the budgetary pressures 
facing local authorities, ALACHO recommended that the Government— 

“should give some consideration to establishing a specific transitional fund for 
Local Authorities and relevant advice and third sector organisations. 
Consideration should also be given to increasing the fees for landlord 
registration to better support enforcement activity across the sector.” 

44. SAC also suggested that “costs could be met from increases in private 
landlord accreditation/registration income; however this would need to be 
balanced with the need to keep private landlords committed to the sector.” 

45. From a private sector perspective, ARLA also stated— 

“On the issue of training we don’t think the costings have been accurately 
reflected in the FM. For letting agents in particular, changing the tenancy regime 
will involve significant changes to IT systems and Content Management 
Systems as well as staff training. Compliance costs are likely to run into tens of 
thousands of pounds for independent agencies and hundreds of thousand 
pounds for larger firms. Therefore we don’t think that the figures quoted in Table 
1 for training costs (£11,000-£17,000 for a large scale national organisation) 
under the heading ‘other bodies, individuals and businesses’ will be enough.” 

46. As these suggested costs would be difficult for smaller firms in particular to 
absorb, ARLA expressed concern that “the Bill could see independent agencies 
either going out of business or choosing to sell to larger firms.” 
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Conclusion 

47. The Committee is invited to consider the above in taking evidence from the 
Bill Team. 

Alan Hunter 
Assistant Clerk 
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Finance Committee 
 

28th Meeting, 2015 (Session 4), Wednesday 11 November 2015 
 

Transplantation (Authorisation of Removal of Organs etc.) (Scotland) Bill: 
Scrutiny of Financial Memorandum 

 
Introduction 

1. The purpose of this paper is to highlight some of the themes identified in 
written submissions received in response to the Committee’s call for evidence on 
the  Transplantation (Authorisation of Removal of Organs etc.) (Scotland) Bill’s 
Financial Memorandum (FM) in advance of the Committee’s oral evidence 
sessions with Anne McTaggart MSP. 

2. The Committee received eight responses to its call for evidence with the 
majority coming from NHS-related bodies. The Scottish Government also 
submitted evidence and the member in charge wrote to the Committee to “update 
and expand on” some of the information in the FM. Hard copies of all responses 
and correspondence are attached along with a copy of the FM (page 15 of the 
Explanatory Notes). 

The Financial Memorandum 

3. The FM states that the purpose of the Bill is to— 

“amend current law (primarily, the Human Tissue (Scotland) Act 2006) to 
convert it to a “soft opt-out” system which allows (in certain circumstances) 
for the removal of parts of a deceased adult’s body (organs and tissue, in 
particular) for the purposes of transplantation in the absence of express 
authorisation.” 

4. In 2013, the Welsh Assembly passed the Human Transplantation (Wales) Bill 
which introduced a “soft opt-out” in Wales and comes into force on 1 December 
2015. Its implementation is expected to cost £7.5million over 10 years and the FM 
suggests that “it would be reasonable to assume that the equivalent costs in 
Scotland would be similar to those incurred in Wales.” 

5. The FM notes that expenditure is likely to be higher in Scotland than in Wales 
in some respects (such as the publicity campaign and training clinicians) as a 
result of Scotland’s higher population, but would be “much less” in others given 
that the Organ Donation Register has already been adapted to allow for the 
additional information required under an opt-out system. 

6. Therefore, the FM states that “the estimated overall cost of £7.5 million over 
10 years for the Wales Act seems a reasonable overall estimate for this Bill, too.” 

7. However, the Scottish Government submission states— 

“From looking at the detail set out in paragraphs 13-17 our interpretation of the 
FM’s overall costs to Scottish Ministers is actually somewhat lower, at £6.1 
million.” 

http://www.scottish.parliament.uk/parliamentarybusiness/Bills/89893.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/90970.aspx
http://www.scottish.parliament.uk/S4_FinanceCommittee/General%20Documents/Letter_from_Anne_McTaggart_MSP_29.10.2015.pdf
http://www.scottish.parliament.uk/S4_Bills/(1)Transplantation%20(Authorisation%20of%20Removal%20of%20Organs%20etc.)%20(Scotland)%20Bill/b72s4-introd-en.pdf
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Issues raised in Evidence 

Costs on the Scottish administration  
8. The FM states that “the two main costs for the Scottish Ministers are the set-
up and implementation costs of an opt-out system, and the costs of the publicity 
campaign.” 

9. The Government submission states— 

“our overall view is that it is impossible to accurately assess the costs of the 
proposed measures from the limited information contained within the FM. To 
assist the Committee at this early stage however, we have attempted to 
extrapolate some costs from the information contained within the Bill.” 

10. The Government goes on to state that whilst the FM— 

“suggests costs to Scottish Ministers might be in the region of £6.1 million 
over 10 years (see Table 1 in Annex A) our own calculations suggest that 
implementing the Bill as drafted would have a cost closer to £22.2 million 
over ten years, and with recurring costs of circa £2 million each year 
thereafter.” 

11. This increased estimate, the Government states— 

“is the result of two specific and significant areas we consider are not 
addressed by the FM: the likely need for a new team of ‘Authorised 
Investigating Persons’, described in the Policy Memorandum but not 
addressed at all within the Financial Memorandum; and the need to maintain 
an on-going awareness-raising campaign regarding presumed consent and 
opt out.” 

12. The Bill would require the Government to undertake a publicity campaign 
(lasting a minimum of six months) to ensure public awareness of the changes 
being introduced by the Bill. On the basis of the Welsh experience, the FM 
suggests that a year-long campaign in Scotland might cost around £2.8 million 
“(based on halving the £3.3 million spending by the Welsh Government over two 
years, and then adjusting by a factor of 1.7 to account for Scotland’s larger 
population size (and geographic area)).” 

13. However, the Government submission states “Although the costs within it 
have been informed by the campaign in Wales, it is important to recognise that 
Scotland is in a different starting position, having consistently run media and 
advertising campaigns for organ donation since 2007.” 

14. Table 2 of the Government submission suggests indicative marketing costs 
of £3.3m over the first two years followed by recurring costs of £0.62m per annum. 
If taken over two years, the submission states, “the costs would still be – in both 
those years – roughly equal to the Scottish Government’s entire annual Health and 
Social Care marketing budget.” 

15. However, in her letter dated 29 October, Ms McTaggart states that she is “no 
longer confident that the £3.3m figure is a fair reflection of Welsh Government 

http://www.scottish.parliament.uk/S4_FinanceCommittee/General%20Documents/Letter_from_Anne_McTaggart_MSP_29.10.2015.pdf
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expenditure.” Ms McTaggart goes on to note the estimate of £3.3 million over two 
years provided in the Scottish Government’s submission and states “as the 
Scottish Government is in a better position than I am to estimate this cost, I would 
be happy to accept this higher figure as more realistic.” 
 
16. The letter also draws attention to the Government’s estimated £0.62 per 
annum in ongoing publicity campaign costs (eg for informing teenagers of the 
policy as they approach their eighteenth birthday and temporary residents residing 
in Scotland for over six months). As this sum is “only slightly higher than the £527k 
marketing budget for organ donation in the Scottish Government’s 2012-13 
budget”, Ms McTaggart suggests that “these recurring costs should be capable of 
being absorbed within existing budgets – and that only the initial publicity 
campaign needs to be counted as additional expenditure attributable to the Bill.” 
 
17. However, the Government submission points out that its organ donation 
marketing budget has been “reduced by half” since 2012/13. 
 
18. The letter also highlights what appears to be an underestimate in Table 2 of 
the Scottish Government submission with regard to the cost of notifying 16 year 
olds (which it suggests should read £0.5m rather than the stated £0.3m). 
 
19. The letter concludes by providing Ms McTaggart’s “assessment of the 
breakdown of each area of spend which, adjusted to reflect the Scottish 
Government’s estimates, totals £6.8m.” 
 
Costs on the NHS 
20. The FM notes that the Scottish Government makes an annual payment to 
NHS Blood and Transplants (NHSBT), the UK-wide body that manages transplant 
services. Whilst NHSBT would be likely to incur some costs as a result of the 
necessary changes to its systems, many have already been made as a result of 
the Welsh legislation and FM assumes that the Government’s payment to NHSBT 
would remain unchanged. 

21. The FM also points out that the NHS could be expected to make longer-term 
savings if the Bill results in more transplants taking place. As the NHSBT register 
operates on a UK-wide basis, any such savings would also be spread across the 
UK. 

22. However, the Government submission notes that the FM “does not provide 
any defined estimate of overall costs/savings to the NHS or to Scotland”. It further 
states “given there is no estimate provided in the supporting documentation for the 
Bill of the likely number of additional donors that will flow from the legislation, it is 
difficult to assess potential costs/savings.” 

23. The Government submission goes on to state that— 

“an increase in transplants (other than kidney transplants), whilst 
undoubtedly desirable and something to strive for, will result in immediate 
higher costs to the NHS that require to be clearly acknowledged, even if 
these costs are immediately accepted as inevitable and worthwhile.” 
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24. Whilst several NHS bodies were broadly content with the FM, a number 
queried its estimates in their written submissions. NHS Lothian, for example, 
sought clarification in two areas— 

“Firstly, will savings in reduction in dialysis be releasable in the context of 
demographic and other factors. Secondly, will savings from dialysis in one 
region be recoverable for reinvestment in service provision in another 
region.” 

25. NHS Lothian also noted that the FM made no specific reference to the costs 
of increased organ retrieval activity and stated that “any increase in overall 
donations is likely to require additional investment in retrieval services” which, it 
suggested, could “only be financed from existing resources if there is a releasable 
saving from a reduction in dialysis.” 

26. NHS National Services agreed that the Bill could lead to increased costs for 
transplantation services if it resulted in increased transplantation activity. However, 
its submission stated “we do not expect significant changes to the number of 
transplant operations in Scotland as a result of the Bill” before it confirmed that 
NHS National Services “would expect to manage any increased activity within the 
existing financial portfolio.” 

27. NHS Western Isles suggested that “the financial elements are very vague” 
before stating that it would not incur offsetting savings for any transplants other 
than kidneys “as the medical management of transplants is undertaken by other 
health boards who would simply recharge us for the cost of the transplant.” 

28. On that basis, NHS Western Isles suggested “it would seem reasonable for a 
budget to be held centrally to fund these cases as they arise, especially for small 
health boards.” 

29. NHS Blood and Transplant drew attention to the likelihood of additional costs 
arising as a result of changes to the Organ Donor Register necessitated by the Bill 
but stated “it is too early to estimate these costs.” It also highlighted costs relating 
to the rewriting of policy documents and training of staff which, it stated “broadly 
would be in line with costs in Wales – a total of £364,105.” Whilst the FM makes 
reference to such costs for the NHS, it does not quantify them stating simply that 
they “could be offset by the long-term savings of a reduction in the burden of the 
health service through reduced dialysis provision and associated long-term care 
costs.” 

30. NHS Blood and Transplant also highlighted anticipated costs regarding the 
Authorised Investigating Person (AIP) who would be responsible for establishing 
whether removal of an organ for transplantation was lawfully authorised describing 
them as “potentially the most significant financial issue relating to the Bill”. The 
response states that “it is unclear from the Bill and accompanying FM what 
qualifications and skills will be needed to undertake this role” but suggests that the 
role may fall to Specialist Nurses. NHS Blood and Transplant states that it would 
cost around £1.1m per annum to ensure 24 hour availability of such nurses 365 
days a year. The FM makes no reference to potential costs relating to AIPs. 
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31. Whilst the Government’s submission notes that “there are different options 
for delivering the AIP function,” Table 4 of its submission estimates that the 
creation of  new AIP team would costs around £120,000 in year one set up costs 
followed by annual recurring costs of £1.2m per annum.  

Conclusion 

32. The Committee is invited to consider the above in taking evidence from Anne 
McTaggart MSP. 

Alan Hunter 
Assistant Clerk 
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Finance Committee  

 

28th Meeting, 2015 (Session 4), Wednesday 11 November 2015 

 

Basque Country visit: 26-27 October 2015 

 

1. This report summarises the key findings from a recent fact finding visit to the 

Basque Country. We express our sincere thanks to the people we met and in 

particular to Ainara Jauregi Rekondo for organising the visit.  

 

Basque Country – Summary  

 

2. The Spanish Basque Country1 has a population of 2.2m and 3 territories or 

regions within it: Bizkaia, Gipuzkoa and Araba. It is a prosperous part of Spain, 

comprising 6.07% of Spanish GDP with only 4.66% of the Spanish population. 

 

3. The Basque Country is unique in that it has a distinctive cultural and historical 

context which largely explains the strength of autonomy it currently holds within 

Spain.  

 

4. Almost all taxes are collected at the local (or regional) level, with funding then sent 

from the regional government to the Basque and Spanish Government. In that sense 

it is the reverse of the traditional UK model, whereby taxes are largely administered 

at the UK level and then passed in grant to the Scottish Government, who then 

distribute grants to the local authority level2.  

 

5. The Basque Country operates with significant fiscal and economic autonomy, 

paying the Spanish state for “reserved” services like foreign affairs, defence and 

armed forces, the monarchy, customs and general transport and contributing to the 

Spain-wide social security “pot”. Social Security is one area that the Basques do not 

control, with that area of policy largely controlled from Madrid.  

 

6. The amount the Basque Country contributes to the Spanish state is known as the 

“Quota” or “Cupo.” Since 1981 it has been set at 6.24% of Spanish State expenditure 

in areas not devolved to the Basque Country.    

 

7. Of the Budget spent by different levels of Government in the Basque Country, 

70% is spent by the Basque Government, 15% is spent by the 3 territories or 

regional provinces, with the remaining 15% spent by the Foral authorities (or Towns).  

                                            
1
 There are 7 parts of what historically constitutes the Basque country: 3 spanish territories; 3 French 

territories and Navarre which is an autonomous community in Spain.  

2
 Interestingly, it is also opposite to the UK in terms of electoral turnouts, which tend to be higher at 

local elections than in national elections.  
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The Economic Agreement 

 

8. The Economic Agreement regulates the financial and tax relations between the 

Spanish state and the Basque County.  It derives from a historical power held in the 

Basque Territories to regulate, manage and collect taxes. As such the Basque 

Country has a history of a specific Basque tax system with its own Treasury and tax 

collection infrastructure.  

 

9. Although taxes are collected at the regional level there are differences in 

administrative arrangements. For example, rules on co-ordination, harmonisation 

and collaboration for Basque taxes are decided in the Basque Parliament. Taxes 

administered within the Basque Country are as follows:  

 

 Income tax 

 Corporation tax 

 Wealth tax 

 Inheritance and Gift tax 

 Capital Transfer tax and Stamp Duty 

 Gaming fees 

 Local Inland Revenue 

 Property tax 

 Business activity tax 

 Motor Vehicle tax 

 Other local taxes 

 

10. Taxes which are administered by the Spanish state are as follows:  

 

 Income tax for non-residents 

 Tax on deposits in Credit Institutions 

 Excise Duties 

 Tax on Gaming Activities 

 Tax on value of electricity generation 

 Tax on production of nuclear fuel generation 

 Tax on storing nuclear fuel and radioactive waste 

 Value Added tax 

 Tax on insurance premiums 

 Special Manufacturing tax 

 Coal tax 

 Tax on Flourinated Greenhouse gases 
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11. Nearly all taxes, whether direct or indirect are collected by the provincial councils 

in their own territories.  

 

12. The Basque Country does have borrowing powers but these are restricted 

largely by a requirement to comply with EU borrowing treaties and the Spanish 

macro-economic framework, which has quite severe borrowing restrictions since the 

financial crash. Prior to the crash the only borrowing limit was set by the Basque 

Parliament.  

 

13. As mentioned in the summary above, the Basque Country pays the Quota 

(Cupo) to the Spanish central government. Since 1981 it has remain unchanged at 

6.24% of Spanish State expenditure in areas not devolved to the Basque Country. 

As such, the Quota is related to Spanish state spending rather than Basque 

spending. The terms of the Quota can be renewed every 5 years, but the last 

updated Economic Agreement was signed in 2007. As the parties have not reached 

an agreement over a new five-year Economic Agreement law, the method to 

calculate the Quota will continue in place until a new agreement is reached.  

 

14. There was a general feeling that the arbitration processes in place worked 

quite well. There are three institutions in place to settle any possible disputes around 

the terms of the Economic Agreement. Because the Economic Agreement is 

bilateral, the inter-governmental machinery provides equal weighting to the Basque 

and Spanish representatives. The bilateral relationship was considered a key 

element of the Economic Agreement.  

 

a) The Economic Agreement Joint Committee is made up of 12 members: 6 

from the Spanish state and 6 from the Basque Country (3 from Basque 

Government and 3 from the provincial territories). This is the most “political” of 

the 3 main inter-governmental bodies summarised here. Its most important 

functions are to agree any amendments to the Economic Agreement; co-

ordination and co-operation commitments regarding budgetary stability; and 

the methodology to calculate the Quota.  

Its resolutions must be adopted unanimously. 

 

b) The Legislative Assessment and Co-ordination Committee is made up of 

8 members (4 from Spanish Government; 4 from Basque Country (one from 

Basque Government and one from each of 3 territories) and has a key role in 

assessing the practical application of the Economic Agreement. For example, 

it is responsible for assessing tax legislation prior to enactment; resolving 

enquiries; issuing reports; analysing issues raised. 

 

c) The Arbitration Board is made up of 3 members who are appointed jointly by 

Spanish and Basque Inland Revenue ministries (the appointment must be 

mutually agreed) and who must have over 15 years of professional tax 
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experience. The function of the Arbitration board is to resolve any disputes 

over the interpretation and application of the Economic Agreement. 

Appointments are for a single 6-year term. Disputes presented to the 

Arbitration Board are usually technical in nature and relate to tax locations 

and domicile – for example, where should VAT, Corporate tax be paid and 

how should that be divided up?  

 

15. When questioned on how these bodies operate in practise, people we met said 

they functioned well. Information sharing was deemed transparent, and relations 

between relevant officials were cordial.  

 

Lessons for Scotland and UK in agreeing a Fiscal Framework 

 

16. It is clear from the above summary, that there are quite major differences 

between the fiscal relationships of the Basque and Spanish governments when 

compared with the Scottish and UK governments. However, we feel there are 

lessons that can be drawn for the fiscal framework between Scotland and the UK. 

 

17. Nearly all the politicians and officials we met were strongly supportive of the 

Economic Agreement. It was seen as an effective mechanism for governing, which 

has allowed the Basque Country to develop a successful and distinctive economic 

and industrial policy. There was agreement around the strong causal link between 

the Economic Agreement and the positive economic and social indicators evident in 

the Basque Country. For example, on GDP per capita, productivity, employment, 

Research and Development spend, inequality and Higher Education participation, 

the Basque Country significantly outperforms Spain as a whole. A key message was 

that Scotland’s tax powers must be for a “purpose” and usable.  

 

18. We met politicians from across the political spectrum. It was striking, that 

although they had disagreements around policy choices and the constitution, all 

agreed that the Economic Agreement was useful in allowing for a distinctive Basque 

approach to managing the economy for local needs. As such, it is possible for a 

common “team Basque” approach to be taken into the bilateral negotiations with the 

Spanish state. A key message was that a “team Scotland” approach to negotiations 

with the UK state is achievable.  

 

19. As mentioned, the bilateral relationship based on a partnership of equals was 

seen as key as illustrated by the requirement for unanimity in agreeing any changes 

to the economic agreement. While Madrid in theory, like the UK Government, 

constitutionally holds the upper hand, the Basques have significant bargaining power 

in that they collect taxes and “have the money in their pocket”. As such 

disagreements over the size of the Quota tend to end in stalemate because the 

Basques can simply refuse to hand over money. As such, even though the Quota 

can be changed every 5-years, changes to the level of the quota have not taken 
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place since 1981.  A key message was that the bilateral relationship must be one of 

equals. 

 

20. Given the Finance Committees interest in behavioural responses to variances in 

income tax, we asked whether there was much labour mobility between different 

parts of Spain. We were told that despite the Basque Country having higher personal 

income taxes than the rest of Spain, this wasn’t really much of an issue. This is a 

practical case for Committee to draw on which suggests that differences in income 

tax rates do not lead, in and of itself, to any significant labour mobility. Other factors 

around quality of workforce, infrastructure and R&D investment were seen as far 

more critical.  

 

 

Kenneth Gibson MSP 

Richard Baker MSP 
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